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McGrath: Creating Middle Harbor Shoreline Park

CREATING MIDDLE HARBOR
SHORELINE PARK
liM McGRATH*

l.

INTRODUCTION

The Port of Oakland in California created Middle Harbor Shoreline
Park as part of an effort to modernize the Port to accommodate a new
generation of wider, longer, and deeper container ships. Although the
Port is the fifth busiest container port in the United States, 1 it had limited
depth, no longer provided efficient rail service, and was nearing its maximum shipping capacity. 2 By the mid 1990s every large container port on
the West Coast offered ships an industry-standard channel depth of fifty
feet. 3 At a depth of only forty-two feet, the Port of Oakland was the lone
exception. 4 Failure to increase the channel depth and capacity at the Port
meant that cargo destined for Oakland was instead shipped to Southern
California or the Pacific Northwest and then delivered to the San Francisco Bay Area by truck or train. 5
The Port took several steps to increase shipping capability, including the acquisition of the former United States Navy Fleet Industrial Supply Center, Oakland ("FISC0"). 6 As modernization plans were
*Jim McGrath spent sixteen years as an Environmental Manager at the Port of Oakland before
retiring in 2005. Mr. McGrath worked in the environmental field for more than thirty years. starting
with the United States Environmental Protection Agency in 1972, followed by the California Coastal
Commission. Mr. McGrath is currently a Vice-Chair of the San Francisco Bay Regional Water
Quality Control Board and spends more than 120 days each year on San Francisco Bay.
1
PoRT 01' OAKLAND, STRATHiiC PLAN: FISCAl. YEARS 2011-2015. at 5 (20JO), available at
http://www.portofoakland.com/pdflabout/strategicPlan20 11-20 15.pdf.
2
2 U.S. ARMY CoRPS OI' EN<:'Rs, PoRT OI' OAKLAND, OAKLAND HARBOR NAVI<JATION IMPIHlVE!VIENT (-50 Four) PROJECT, DRAFT ENVIRONMENTAL IMPACT STATLMENT/ENVIRONMLNTAI. IMPACT Rhi'ORT 1-6 (1998).
3
/d. at 1-3.
4/d.
1

/d.atl-7.
DEP'T oF Toxic SunsTANCI'S CoNTROL, CALIHlRNIA MILITARY BASE RHJSh 13-14 (2009),
ava iliible at http://www .oea.gov/1 ibrary /directory /assistance/brae/past -brae-experiences/californiamilitary-base-rcusc/vicw.
6
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developed, the Port's Environmental Department ("Port Staff") convinced Port management that improved access to the Oakland waterfront
and restoration of natural marine habitat would be necessary to accelerate
planned growth. To achieve a modern shipping facility, waterfront access, and habitat restoration, the Port had to meet federal and state requirements while negotiating the competing interests of local citizen
groups and environmentalists. The Port understood that going above and
beyond minimum legal requirements would allow the project to gather
support from necessary stakeholders and minimize delay. By finding
common ground through cooperative planning, the Port was able to efficiently move complex projects through legislative and social barriers to
completion.
This Article is a remembrance of the collaborative planning efforts
that led to the creation of Middle Harbor Shoreline Park in Oakland. 7 As
the Article proceeds, it will shift between a third-person account and a
first-person narrative recorded by the author, who served as manager of
the Port of Oakland's Environmental Department and led the planning
efforts that resulted in the creation of Middle Harbor Shoreline Park. The
author believes that to tell the story of the park's creation, it is necessary
to explain the controversies that surrounded its creation and to discuss
the values and techniques that led to cooperation between the various
parties interested in its development. Understanding these lessons offers
an important model that will better ensure the efficient completion of
future large projects along the San Francisco Bay waterfront.

II.

THE PoRT oF OAKLAND's VISION

2000

REDEVELOPMENT

The Port of Oakland lies on the eastern side of the San Francisco
Bay and consists of nineteen miles of waterfront property including "an
Outer Harbor, a Middle Harbor, and an Inner Harbor." 8 The Port expanded its limited land-based operations in 1995, when 143 acres of former FISCO land were designated for closure under the Defense Base ·
Closure and Realignment Act of 1990 ("BRAC"). 9 The City of Oakland
had deeded FISCO to the United States Navy in 1940 with a reversionary
clause stating that the land would revert back to the Port if no longer
needed for defense purposes. 10 The Port reacquired the FISCO property,
aided by the support of Congressman Ron Dellums and the intervention
7 See generally Middle Harbor Shoreline Park, PoRT (W OAKLAND, http://www.portofoakland
.com/community/middleharbor.aspx (last visited Nov. 15, 2014).
8 2 U.S. ARMY CoRPS OF ENn'Rs, Pmn OF OAKLAND, supra note 2, at 1-1.
9
Pub. L. No. 101-510, § 2901 et seq .. 104 Stat. 1485, 1808 (note following 10 U.S.C.S.
§ 2687 (LEXIS 2014)).
10 2 U.S. ARMY CoRPS OF ENC;'Rs, PoRT OF OAKLAND, supra note 2, at 1-3.
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of President Bill Clinton. 11 Reacquiring the PISCO land was the first step
toward developing a new intermodal terminal 12 and construction of Middle Harbor Shoreline Park.
Redevelopment of PISCO was called "Vision 2000," which the Port
presented as an "Opportunity for the Next Century." 13 Vision 2000 was
the umbrella name for a series of independent, but related, projects undertaken in cooperation between the State of California and the federal
government. 14 The Port served as the lead state agency and partnered
with the United States Army Corps of Engineers ("Corps"), which served
as the lead federal agency. 15
Vision 2000 consisted of three main projects: (I) the Oakland Harbor Navigation Improvement Project ("the -50 Foot Project"), which
sought to deepen the Oakland harbor from forty-two feet to fifty feet; 16
(2) the construction of a Joint Intermodal Terminal to increase rail efficiency; and (3) the development of a new marine terminal with the
Berths 55 through 58 project ("marine terminal"). Under the marine terminal project, the Port developed five new berths for container ships and
"create[d] public access and recreational facilities in the Middle Harbor
area" on former FISCO lands. 17 Although dredging of the -50 Foot Project was conducted by the Corps, and the Port was responsible for dredging the new marine terminal berths, reuse of the dredged material was
handled as a joint project. Further, while each Vision 2000 project was
independent of the others, the benefits the Port sought were maximized
by cooperative implementation among all of the related projects. 18
Middle Harbor Shoreline Park opened shortly after completion of
the -50 Foot Project and the new marine terminal in 2004. The Port transferred and redeveloped PISCO faster than any of the other San Francisco
Bay Area military bases contemporaneously shuttered by BRAC, including Hamilton Army Airfield, Alameda Naval Air Station, Hunters Point
Naval Shipyard, and Naval Station Treasure Island. The swift implementation of Vision 2000 was aided by a number of critical steps that ensured a broad base of support for the redevelopment.
11

President William J. Clinton. Remarks to the Community in Alameda, California (Aug. 13.

1993), in 29 WEEKLY CoMP. PRES. Doc. 1622, 1624.
12

Intermodal terminals use multiple modes of transportation to transfer freight between

locations.
I:l PoRT oF OAKLAND, VISION 2000. http://www.portofoakland.com/maritime/vision_OI.aspx
(last visited Oct. 12, 2014 ).
14 2 U.S. ARMY CoRPS Ol' ENu'Rs, PoRT oJ· OAKLAND, supra note 2, at 1-6.
15
In

17

IR

/d. at 1-1.
/d.
/d. at 1-7.
/d.
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First, the Port developed Vision 2000 with plans to both redevelop
the FISCO lands and deepen Oakland's Harbor. Second, the Port
worked directly with stakeholders who wanted to restore marine habitat,
provide public access to Oakland's shoreline, decrease diesel emissions,
and preserve FISCO's historical and cultural resources. To accommodate these stakeholders, the Port created forums and listened to public
concerns. Third, the Port worked closely with the Regional Water Quality Control Board to remediate contaminants and reuse soil during construction. Fourth, the Port made the strategic choice to be proactive in
developing recreational facilities. 19
Under the MacAteer-Petris Act, administered by the San Francisco
Bay Conservation and Development Commission ("BCDC"), the Port's
redevelopment was required to include public access facilities. 20 The
BCDC "may deny an application for a permit for a proposed project only
on the grounds that the project fails to provide maximum feasible public
access, consistent with the proposed project, to the bay and its shoreline."21 When the Port's engineering stafffirst laid out a footprint for the
FISCO redevelopment it was clear that the land could accommodate five
new container terminal berths along the Inner Harbor with sufficient
land behind each berth for the necessary support equipment. This plan
left portions of FISCO available for a new rail terminal, and a small
area of land around the Port's Middle Harbor for potential public access
facilities.
To receive BCDC permits for the new berths, the Port needed to
create public access to the shoreline, either by setting aside its own land
for such access or by making funds available to provide access at other
venues. 22 Oakland citizens and the Waterfront Action Group lobbied the
Port to choose better access to the Oakland shoreline, which would help
complete the San Francisco BayTrail. 23 It was clear that a portion of the
FISCO shoreline would not be needed to support shipping facilities, and
thus could be made available for public access.
19 The italicized passages in this Article are first-hand personal reminiscences of the author,
who, during his tenure as manager of the Environmental Department at the Port of Oakland, was
directly responsible for the planning of Middle Harbor Shoreline Park.
20 See CAL. Gov'T ConE§ 66602 (LEXIS 2014).
21 CAL. Gov'T Com;§ 66632.4 (LEXIS 2014).
22 See id. § 66602; see also S.F. BAY CoNSERVATION & DEv. CoMM'N, SHORELINE SPACI'S:
PUBLIC ACCESS GUIDELINES FOR THE SAN FRANCISCO BAY 29 (2005), available at http://www
.bcdc.ca.gov/pdf/planning/PADG.pdf.
23 Waterfront Action was formed to increase public access to Oakland and Alameda's waterfront after publication of a report by the League of Women Voters. See LEAOUE OF WoMEN VurERS
OF OAKLAND, THE WATERFRONT: IT ToucHES THE WoRLD. How Dmcs IT ToucH OAKLAND? (1993),
available at http://www.waterfrontaction.org/learn/lwvo.htm.
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The high cost of Vision 2000, about $700 million, meant that a substantial public access project would be needed to satisfy the MacAteerPetris Act. Determined to redevelop the base quickly, the Port decided
not to engage in multiple rounds of negotiation regarding the public access requirements. Instead, Port Staff worked with local citizens to provide a substantial new park that would generously exceed the minimum
area required. The BCDC found:
As part of the original project ... a total of 40.4 acres of waterfront
park will be provided at the M[iddle] H[arbor] S[horcline] Park. This
very generous waterfront park will provide significant public access
benefits that could easily constitute the maximum feasible public access consistent with the project. 24

The Port started planning efforts for the park by hosting a community event, a design fair called "Envision a Park." About 1,500 members
of the local community attended and placed red dots on a board that
listed the kinds of recreational facilities that they wanted to see at the
new park. Following this, a Citizens' Advisory Committee began to hold
meetings about the park and public access. These efforts succeeded as
the local community supported the redevelopment project. However, a
number of other issues had to be resolved in order to create the park,
including navigation of the BRAC process, and addressing the environmental impacts of the -50 Foot Project and the new marine terminals at
FISCO.
III.

PLANNING FRAMEWORK AND CHALLENGES

Normally, planning for a federal navigation project or a military
base closure is a lengthy and cumbersome process, overseen by the responsible federal agency or agencies under complex regulations. 25 Implementing plans to undertake federal projects is equally cumbersome, as
even approved hazardous material cleanup projects rely on federal funding, which is subject to interruption. For example, the ongoing cleanup at
24
S.F. BAY CoNSERVATION & 0Ev. CoMM'N, PI'RMIT No. 7-99, at 23 (1999). available at
http://www.ebidboard.com/docs/1309/19006 7/BCDC%20Permit%207-99-%20v7 -%202-14-07%20
to%209-26-20 17. pdf.
25
See generally U.S. ARMY CoRPS OJ' EN<>'Rs, ENGINJ;LR RHiUI.ATION No. 1105-2-100,
Planning Guidance Notebook app. C (2000), available at http://www.publications.usace.army.mil/
Portals/76/Publications/EngineerRegulations/ER_II 05-2-1 OO.pdf (showing regulatory procedures
typically required in 2000).
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Naval Station Treasure Island is a contemporaneous BRAC closure that
has no definite end in sight. 2 6
Unlike other former military bases in the San Francisco Bay Area,
PISCO was leased, and ultimately transferred to the Port, without going
through the traditional BRAC process. 27 Normally:
The [BRAC] and the Federal Property and Administrative Services
Act of 1949 provide the basic framework for the transfer and disposal
of military installations closed during the base realignment and closure
. . . process. In general, property at BRAC installations is first subjected to screening for use by the Department of Defense and by other
federal agencies. If no federal use for the property can be found or if
an application for transfer is rejected, the property is deemed "surplus"
to the needs of the federal government and made available for disposal
through other mechanisms.
At this point, BRAC property is subjected to two simultaneous evaluation processes: the redevelopment planning process performed by a
local redevelopment authority comprised of various interested representatives of the community affected by the BRAC action; and a Department of Defense analysis prepared under the aegis of the National
Environmental Policy Act and, eventually, informed by the local redevelopment plan.
As a part of this process, screening of the property must be performed
to determine if a homeless assistance use would be appropriate. There
are also a variety of "public benefit transfers," under which the property may be conveyed for various specified public purposes at reduced
cost. It is also possible to dispose of BRAC property through the use
of a public auction or negotiated sale, for which fair market value or a
proxy for fair market value must generally be obtained. Finally the law
governing the BRAC process authorizes economic development conveyances, through which a local redevelopment authority may obtain
the property for specified purposes, sometimes for no consideration. 28

Congressman Dellums knew that most of PISCO would ultimately
be returned to the Port, so he requested that land be conveyed quickly in
26
John Wildermuth, Navy Cleanup Forces Dozens To Move on Treasure Island, S.F.
CHRON .. Dec. 2. 2013, http://www.sfgate.com/bayarea/article/Navy-cleanup-forces-dozens-to-moveon-Treasure-5029425.php; DJiP'T oF Toxic SuBSTANCES CoNTROL. supra note 6, at 29.
27
President Clinton, supra note 11; DEP'T OF TOXIC SUBSTANCES CONTROL, supra note 6 at
13-14.
2
g R. CHUCK MASON, CoNC>. RESEARCH SERV., BASE REALIGNMENT AND CLOSURE (BRAC):
TRANSFER AND DISPOSAL OF MILITARY PROPERTY, at Summary (2009), available at http://www
.dtic.mil/dtic/tr/fulltexUu2/a496776.pdf.
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order to generate local construction and shipping jobs. 29 President Clinton agreed with Congressman Dellums, arranging an initial lease of
FISCO to the Port, and the land was eventually transferred without going
through the normal BRAC process. 30
FISCO did not go through the normal planning procedures that applied to nearby closure projects at the Oakland Army Base and the Alameda Naval Air Station. Unlike Vision 2000, the Oakland Base Reuse
Authority had to establish the West Oakland Community Advisory
Group in 1996 as part of its closure of the Oakland Army Base. 31 No
similar group was set up to review Vision 2000 because it was exempt
from the BRAC process. However, the Group Chairman, George Bolton,
and other members offered valuable input that helped plan Middle Harbor Shoreline Park, even as the Port faced several challenges to redevelopment.
Port Stafffaced a number of distinct challenges when planning for
reuse of" FISCO. First, Port Staff had to convince management to proactively plan for a park along the waterfront rather than have it exacted as
part of BCDC permit negotiations. Second, Port management sought an
ambitious schedule for both the -50 Foot Project and the new marine
terminal. Third, Vision 2000 needed to be financially feasible, which required the Port to go to the bond market in order to finance the entire
project, which included all mitigation measures, and needed to fit within
the necessary bond coverage margin. Fourth, with the Port looking to
create habitat at Middle Harbor as part of the dredging project, it had to
resolve concerns that public access would compromise newly created
marine habitat.
The Port provided funds to plan the dredging project and took the
lead studying the environmental impacts of the three Vision 2000
projects. The Port and the Corps set up a number of studies to deal with
the most d{fficult issues, including (I) reuse or disposal of dredged material; (2) impacts on air quality; (3) public access needs as part of the
marine terminals; (4) documentation, preservation, and mitigation of
historic resources; and (5) characterization and reuse of contaminated
sediments at the old base and rail yard.
29

See National Defense Authorization Act for fiscal Year 1993, Pub. L. No. I 02-484.

§ 2834(b). 106 Stat. 2315, 2614-15 (1992) (enabled through Dellurns's special legislation that al-

lowed the quick transfer of the FISCO property to the Port of Oakland through potentially nominal
transactions at the discretion of the Secretary of Defense).
30

See President Clinton. supra note II.

31

W. 0AKI AND CMTY. ADVISORY GRP., CoMMUNITY Rn·oMMFNDATIONS Hm RFUSE Ol· TilE
CnY m 01\KI./\ND "GATEWAY" DEVI'I.OPMI'NT ARI'A 4 (2008). available at www2.oaklandnet.com/
oakca!groups/ccda!documents/report/oak031231.pdf.
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IV.

PoRT oF OAKLAND REDEVELOPMENT IssuEs

A.

PLANNING FOR REUSE OF DREDGED MATERIAL

Although the federal dredging project and the development of the
marine terminals were planned together, they were separate projects governed by different legal standards and procedural requirements. The Port
bore sole responsibility for dredging the marine terminal berths, while
the Corps was responsible for dredging the harbor channels. 32 Dredging
in the San Francisco Bay is governed by many federal laws, including
Corps Regulations, 33 the Water Resources Planning Act, 34 and the National Environmental Policy Act of 1969. 35 Implementation of Corps
Regulations was guided by Economic and Environmental Principles and
Guidelines for Water and Related Land Resources Implementation Studies, as promulgated by the Water Resource CounciP6 Under that guidance, the Corps had to select the project alternative that provided the
greatest contribution to national economic development, while maintaining consistency with environmental protection principles. 37 Further, the
Fish and Wild Life Coordination Act required the Corps to give federal
wildlife agencies a special continuing role throughout the planning
process. 38
Dredging of the marine terminal berths was expected to generate
approximately five million cubic yards of marine sediments. An even
larger amount of soil was to be removed from the shoreline to clean up
contaminants and create an engineered fill base39 for the new marine
terminal. Although the marine terminal was not a federal project, it was
still subject to many of the same federal permit requirements as the -50
Foot Project, so executing both projects together facilitated a more efficient process.
32

8 U.S. ARMY CoRPs oF ENC>'Rs, PoRT oF OAKLAND, supra note 2, at ES-2.
U.S. ARMY CoRPS OF ENG'Rs, ENGINEER REGULATION No. J] 65-2-124, WATER RESOURCE
PouciES AND AUTHORITIES, CoNSTRUCTION OF HARBOR AND INLAND HARBOR PRoJEcTs BY NoNFEDERAL INTERESTs 6 (1990), available at http://planning.usace.army.mil/toolbox/library/ERs/
ERI l65-2-124_10ctl990.pdf. Cf U.S. ARMY CoRPS OF ENC;'Rs, ENGINEER RnmLATION No. 1-2-2,
WATER RESOURCES PouciES AND AuTHORITIES SuBSTANTIVE CoNGRESSIONAL CoNTRACTS (1991),
available at http://www.publications.usace.army.mil/Portals/76/Publications/EngineerRegulations/
ER_I-2-2.pdf (requiring regular reports to Congress in addition to compliance with Regulation No.
1165-2-124).
34
42 U.S.C.S. § J962d-5e (LEXIS 2014).
35
42 U.S.C.S. §§ 432l-4370h (LEXIS 2014).
36
See 42 U.S.C.S. § 1962-3 (LEXIS 2014).
33

37

See id.

38

16 U.S.C.S. § 662 (LEXIS 2014).
Engineered fill is a material, often soil or crushed stone, that is compacted and used to
raise ground to a desired level before construction of surface structures.
39
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Ideally, Port Staff wanted to reuse dredged material to create
marine habitat. They also knew that material reuse also held the potential to break political logjams over dredging, because the Port had succes.s:f1t!ly worked with the California State Coastal Conservancy to
restore wetlands at Sonoma Baylands 40 during an earlier dredging project. However, most of the sediment dredged from the berths and harbor
channels was fine-grained sand, which is not as effective as silt and clay
for the creation or restoration of wetland plains. Sand is also more expensive to pump than silt and clay. The Port and the Corps embarked on
a feasibility study to ident~fv and evaluate alternative disposal sites for
the sand. To get congressional approval for the project, the study had to
meet the environmental standards of permitting agencies, as well as the
minimum feasibility standards under Corps regulations.
When Port Staff began planning studies, one option suggested placing some of the dredged sandy material at the Middle Harbor. Historic
photos and charts showed that Middle Harbor had been a mixture of
shallow water and intertidal habitat until it was dredged and the material used to construct FJSCO. 41 Representatives for the National Marine
Fisheries Service, the United States Fish and Wildlife Service, the Sierra
Club, and the Audubon Society were also interested in restoring habitat
at Middle Harbor because of its proximity to the Alameda Naval Air
Station (''NAS "). A portion of the NAS is a designated wildlife refuge for
a colony of California Least Terns, a species that is on the federal list of
endangered species. 42
The sandy material that dominated the thirteen million cubic yards
of potential dredge material from the berths and channel was an ideal
substrate for eelgrass. 43 A tiny area of eelgrass already existed in the Port
adjacent to Middle Harbor. A habitat Technical Advisory Committee
40

See generally Case Study: Sonoma Baylands Wetland Demonstration Project, CooPERA.IIYE CoNSERYAriON AM .. http://www.cooperativeconservation.org/viewprojcct.asp")pid=334 (last
visited Oct 23, 2014).
41
Copies of historic National Oceanic and Atmospheric Administration charts from the late
nineteenth century through 1990 were used to determine historic dredging in the Middle Harbor
Basin. Aerial photographs from the late 1930s archived by the Port of Oakland show mudflats in the
Basin.
42
Protecting the California Least Terns at the Alameda Point Wildlife Refuge, ALAMIDA
PoiNT ENVTL REP. (May 3. 2012), https://alamedapointenvironmentalreport.wordprcss.com/20 12/
05/03/protecti ng-thc-cal ifornia-least -terns-at -the-alameda-point -wild! ife-refuge/. The Cali lornia
Least Tern (Sterna antillarum browni) is an endangered migratory bird. See generally Species Profile: CalifiJrnia Least Tern, U.S. FisH & Wn.DLIFI SERV., http://ecos.fws.gov/speciesProfilc/profile/
specicsProfilc.action°spcode=B03X (last visited Oct. 23, 2014).
43
Eelgrass is vegetation that grows where Least Terns forage. See KATHARYN E. BoYER &
SANDY WYLL!lc·ECHEVI'RRIA, S.F. BAY SuBTIIJAI. HABITAT GoALS PROJH:T, EEUiRASS CoNSI'RVArtON AN!l RLSTORATION IN SAN FRANCISCO BAY: 0PPORTUNITIES AND CoNSTRAINTS 23 (2010).
available at http://www.stbaysubtidal.org/PDFS/Ap8-19C20Eclgrass.pdf.
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("Habitat TAC") developed the necessary studies to evaluate the merits
of habitat restoration at Middle Harbor. Port Staff worked with members
of the Habitat TAC to craft the numerous studies needed to evaluate the
technical merit of the habit restoration and whether it would support the
wildlife refuge and nearby Least Tern colony.
Coordinating with California's Coastal Management Agency for the
Bay and developing BCDC support for restoring Middle Harbor's habitat
was particularly challenging, because the MacAteer-Petris Act generally
prohibits placing fill in San Francisco Bay. At the time, the BCDC was
deeply involved in wetland restoration planning at the former Hamilton
Army Airfield in Marin County ("Hamilton Project"). Some BCDC staff
wanted all of the dredged material from the Oakland Harbor to go to
Hamilton Project and opposed reusing the material for restoration of
habitat at Middle Harbor. Port Staff was concerned that the Hamilton
project would not be ready early enough to meet the Vision 2000 schedule and that the cost of sending the materials to Marin County would be
prohibitive. While BCDC staff participated in the Habitat TAC, communication on these issues was difficult because of the disagreements over
the reuse of dredged material.
The Habitat TAC met about twenty-five times between December
1996 and July 2002. It primarily dealt with methodologies for baseline
studies, adaptive management, and tidal circulation issues. Habitat T AC
members were assigned or appointed from both regulatory and wildlife
agencies, and organizations including the Sierra Club and the Audubon
Society. One Habitat TAC member, Bob Hoffman of the National
Marine Fisheries Service, had previously worked on successful eelgrass
restoration in Southern California. Another, Steve Schoenberg, a United
States Fish and Wildlife Service biologist assigned to the project, was
responsible for coordinating with the Corps under the Fish and Wildlife
Coordination Act. Other members included Keith Merkel, who provided
consulting services on restoring eel grass; David Nesmith of the Sierra
Club; Art Feinstein of the Audubon Society; and Jody Zaitlin, a Port
biologist and leader of the Habitat TAC.
Eighteen alternatives were analyzed to determine where dredged
materials from the -50 Foot Project and the marine terminal berths would
be placed in 1998.44 Although the BCDC wanted to use all the materials
for wetland restoration plans at the Hamilton Project and the Montezuma Slough in Solano County, material delivery to just those two locations was prohibitively expensive at a cost of $375 million. Regulators
realized that using some or all of the dredged material to create Middle
44

8 U.S. ARMY CoRPS oF ENn'Rs, PoRT
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Harbor Shoreline Park would offset the cost of the other projects. To
develop the -50 Foot Project, the Corps had to enforce the local policies
of approved state management agencies responsible for California's costal zone. 45 Balancing economic costs with environmental policy goals,
the Corps and Port, with BCDC approval, narrowed consideration to four
primary alternatives by the time the Environmental Impact Review
("EIR") was finalized. 46 Three primary alternatives included sending the
dredged materials to (I) the ocean and Middle Harbor Shoreline Park; 47
(2) Middle Harbor Shoreline Park, the Hamilton Project, and the Port's
marine terminal project; 48 and (3) the ocean beyond the Farallon Islands.49 The final EIR preferred a fourth alternative that split the material
between Middle Harbor Shoreline Park and the Hamilton Project, which
balanced environmental and economic policy considerations at a cost of
about $185 million. 50 The preferred alternative was modified a year later
to dividing the material reuse at the Hamilton Project with the Montezuma Slough project to "maximize potential habitat benefits." 51
The preferred alternative was selected because regulatory agencies
realized that reuse of the material for wetland restoration, at a cost of
more than $20 per cubic yard, would not be possible without pairing it
with reuse at the nearby Middle Harbor Shoreline Park, which was estimated at about $5 per cubic yard. Unfortunately dredge reuse at the
Hamilton Project was delayed until 2007. 52 The Hamilton and Montezuma projects ended up costing nearly $30 per cubic yard, well above
estimates, because of the costs associated with delivery of -50 Foot Project material at those sites following such a significant delay. The materials delivered to nearby Middle Harbor defied estimates at only $4 per
cubit foot, which effectively offset more of the Hamilton project cost
overruns than expected.
The presence and work of the Fish and Wildlife Service staff were
extraordinarily important to the ultimate success of the project. Their
advisory role guided development of the Corps' navigation projects and
helped protect and enhance habitat for endangered species. Ultimately,
the Fish and Wildlife Service, National Marine Fisheries Service, Sierra
45
See S.F. BAY CoNSERVATION & D~:v. CoMM'N. SAN FRANCisco BAY PLAN 9-10 (reprinted
2012) (2008), available at www.bcdc.ca.gov/pdf/bayplan/bayplan.pdf.
46

See id.

47

8 U.S. ARMY CoRPS

oF

ENu'Rs, PoRT

o1·

OAKLAND, supra note 2, at ES-9.

Jd.
49 !d.
4H

50

!d. at ES-8 to ES-11.

01

PoRT oF OAKLAND, OAKLAND HARBOR NAVICiATION IMPROVI'MENT (-50 Four) PROJEcr:
REVISIONS TO THE ENVIRONMI'NTAL IMPACT REPORT 6 (1999).
52
See Mark Prado, Work To Launch Giant Wetlands Project in Marin, SAN JosE MERCURY
N~-:ws, Apr. 18, 2007, http://www.mercurynews.com/ci_5692648.
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Club, and Audubon Society were able to convince the BCDC that Middle
Harbor merited restoration. Dredged materials were completely reused
to restore and enhance Middle Harbor, Hamilton Army Aiifield, and
Montezuma Slough wetlands without the monetary and environmental
waste of dumping in the ocean.
B.

AIR

QuALITY PLANNING

The Port dredging project and PISCO expansion were expected to
significantly increase air pollution, as more ships, trucks, trains, and yard
equipment would be necessary to transport the increased volume of containers. 53 Emissions from the Port were of particularly grave concern to
the residents, businesses, and organizations of West Oakland, because
most Port equipment is diesel-powered. 54 Breathing diesel emissions and
associated particulate matter can result in serious health effects, including cancer. 55 The Port and the Corps noted that "[t]he impacts of increased traffic, and resulting impacts on air quality . . . may fall
disproportionately on the West Oakland Community. The West Oakland
community is a socially and economically disadvantaged community;
thus the construction of the proposed project may raise environmental
justice concerns."56
The finalized Environmental Impact Report/Environmental Impact
Statement for the -50 Foot Project identified significant air quality impacts from PISCO's redevelopment.57 However, the report concluded
that mitigating the air quality impacts would be difficult because the Port
did not own the equipment emitting the contaminants. 58 Instead, the report laid out recommended mitigation measures that "[e]courag[ed] Port
tenants to retrofit and operate low- or zero-emissions off-road light and
medium duty vehicles[, and s]upport regional programs to retrofit and
operate low- or zero-emissions on-road light and medium duty
vehicles." 59
53
8 U.S. ARMY CoRPS OF ENG'Rs, Pmu oF 0AKI.AND, supra note 2, at ES-8.
54 6 U.S. ARMY CORPS oF ENC;'Rs, PoRT OF OAKLAND, supra note 2, at W-665 to -667.
55

See Air Res. Bd. Scientific Review Panel, The Report on Diesel Exhaust, CAL. ENVTL.
PRoT. AGENCY, http://www.arb.ca.gov/toxics/dieseltac/de-fnds.htm (last updated July 29, 2008); see
generally Air Res. Bd., Diesel & Health Research, CAL. ENVTL. PRoT. AGENCY, http://www.arb.ca
.gov/research/diesel/diesel-health.htm (last updated June 21, 2011) (reviewing information and studies regarding the health effects and toxicity of diesel emissions).
56
I PoRT OF OAKLAND, OAKLAND HARBOR NAVIGATION IMPROVEMENT PROJECT, DRAFT FEASIBILITY STUDY 3-2 (1998).
57

See 8 U.S. ARMY CoRPS
x See id. at ES- 25.
59 !d.

oF

ENn'Rs, PoRT

oF

OAKLAND, supra note 2, at ES-8.
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A group of citizens formed West Oakland Neighbors ("WON") and
sued the Port for inadequate air quality planning. 60 The Port settled the
lawsuit with WON 61 and embarked on an EIR for the redevelopment
project that looked at mitigation in far greater detail. In the course of the
suit, the court held the Port had authorit_v to subsidize modifications to
the diesel-emitting equipment and had to determine whether such reduction measures were feasible. The settlement with WON included two innovative actions that were critical to the eventual resolution (Jf the air
quality dispute. First, the Port agreed to hire a consultant to advise
WON on technical and feasibility issues, an important agreement that
ensured local citizens were not overwhelmed by technical jargon and
complex topics. Second, the Port made the administrative draft of the air
quality sections of the EIR available to WON and its representatives
before general publication. 62 After a series of meetings, the Port committed to spending $9 million on a series of air quality mitigation measures.

WON's highest priority was cleaning up the trucks that drove
through residential areas near the Port. To manage this concern, the
Port set aside $1.6 million to provide fimding for retrofitting 200 trucks
serving the Port with diesel particulate filters. The Port implemented this
retr(dtt program in cooperation with the Bay Area Air Quality Management District, which eventuall_v augmented Port funding with moneyfrom
the Carl Moyer Program 63 to retrc~fit a total of 1,500 trucks. The Environmental Protection Agency and the Air Resources Board also provided
additional fimding to reduce other emission sources.
Besides the truck retrofit program, the Port found onl_v some of the
measures feasible, but it determined that all feasible measures were necessary to establish a "good neighbor" relationship with WON. In return
for implementing the air quality mitigation measures, WON supported
the Vision 2000 prqjects. Since implementation of the air quality measures, diesel particulate emissions at the Port have dropped by 70%. 64

60
See W. Oakland Neighbors v. U.S. Dep't of Transp .. No. 3:97-CV-03627 (N.D. Cal. Feh.
6. 1998) (Wcstlaw California Federal District Court Dockets-Northern District).
61
Bn. 01 PoRI CoMM'Rs 01 HI!' CITY 01 OAKLAND, Ru:uJ.AR MI'IIIN<i 01' THE BoARD Ol·
PoR 1 CoMMISSIONI'RS Ol' THI' CiTY 01 OAKLAND 6 (Dec. 15, 1998). available m http://portofoakland
.com/pdf/ahout/mcetings/archi ve/ 1998_mi nutes. pdf.

62

Id.

~>:>Air Res. Bd., Carl Moyer Memorial Air QualitY Stondards Attainmelll Pro~;ram, CAL.

ENVTJ.. PRoT. A<a·.Nl'Y, http://www.arh.ca.gov/msprog/rnoycr/moycr.htm (last updated Sept. 25.
2014).
rA See Cleaner Air-70'1< Decrease in Seaport Diesel Emissions. in CuRHLN IS (Winter 20 I 3 ),
P< >HT OJ· OAK I"ANI>, http://www.portofoakland.com/newsroom/newsletter/wintcr_20 13.aspx.
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CULTURAL RESOURCES PLANNING

The Inner Harbor is home to one of the oldest coastal engineering
structures in the United States. Two rubble-stone jetties, also known as
training walls, were built between 1874 and 1875 to stabilize the navigational entrance to the Port. The training walls were intended to concentrate the tidal flow of the San Antonio Estuary into a smaller area;
creating a safer shipping channel. 65 Although some training-wall sections
had been damaged and rebuilt over the years, portions were eligible for
inclusion on the National Register of Historic Properties under the National Historic Preservation Act of 1966. 66
Much of PISCO remained unchanged since World War II, although
some portions had been demolished or altered over time. The California
Historical Preservation Office determined that portions of PISCO qualified as a "district" eligible for inclusion in the National Register of Historic Properties. 67 Celia McCarthy, a lead planner at the Port, negotiated
an agreement with the State and the Oakland Landmarks Preservation
Advisory Board that removed most of the training walls and allowed
redevelopment of the entire property for shipping purposes. 68 In exchange, a portion of the training walls were salvaged as a part of the
marine habitat, and other wall elements were incorporated into Middle
Harbor Shoreline Park. 69 Funding was set aside to document the historical contribution of the training walls, which was permanently archived at
the Port. 70 As a result of preservation efforts by the Port, local historical
advocate groups, including the Oakland Heritage Alliance and the City
of Oakland's Landmarks Preservation Advisory Commission, supported
the Middle Harbor Shoreline Park project.

D.

WATER QuAUTY AND

Toxic

SuBSTANCES PLANNING

For the purpose of studying the environmental contamination of
soil, the PISCO property was divided into on- and offshore parcels. The
study found substantial amounts of hydrocarbon, pesticides, and other
contamination in offshore sediments. 71 The plan developed by Port Staff
65 1 PoRT OF OAKLAND, supra note 56 at 2-7.
66 See Bn. OF PoRT CoMM'Rs OF THI' CITY oF OAKLAND, supra note 61, at 15; see also 16
U.S.C.S. § 470 et seq. (LEXIS 2014).
67 Bn. OF PoRT CoMM'Rs oF THE CITY oF OAKLAND, supra note 61. at 15.
68 /d.
69
70

!d. at 16.
/d.

71 See CONSENT AnREEMENT BETWEEN THE PORT OF OAKLAND, AND THE STATE OF CALIFORNIA 4 (May 6, 1999), available at http://www.portofoakland.com/pdf/maritime/oab/rfq_oab_23.pdf.
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called for excavation of much of the site, including the contaminated
offshore sediments for the marine terminal berths and harbor channel. It
was clear that much of the FISCO land would have to be graded to create
engineered fill suitable for the heavy Port equipment, so Port Staff implemented combined soil grading for both the engineered fill development
and toxic remediation of the offshore sediments to save costs.
Under the Comprehensive Environmental Response, Compensation,
and Liability Act ("CERCLA"), 72 Congress requires federal military bases to remediate contamination before transfer to civilian use. 73
Remediation funds are dependent on congressional appropriations, which
often leads to long delays, but under certain circumstances, CERCLA
allows for early land transfers that can fast-track a program, providing
that:
The Administrator, with the concurrence of the Governor of the State
in which the facility is located . . . may defer the requirement of
[remediation before transfer! with respect to the property if the Administrator or the Governor, as the case may be, determines that the
property is suitable for transfer, based on a finding that(I) the property is suitable for transfer for the use intended by the

transferee, and the intended use is consistent with protection of
human health and the environment;
(IT) the deed or other agreement proposed to govern the transfer
between the United States and the transferee of the property contains the assurances set forth in clause (ii);
(III) the Federal agency requesting deferral has provided notice
... ; and
(IV) the deferral and the transfer of the property will not substantially delay any necessary response action at the property.7 4

The Port successfully sought a Finding of Suitability for Early
Transfer75 and implemented the agreement through a memorandum of
understanding with the California Department of Toxic Substances Control. 76 The Port negotiated control over the PISCO remediation schedule
so it could begin development of the new marine terminals and Middle
Harbor Shoreline Park without extensive delay. 77
42 U.S.C.S. § 9601 et seq. (LEXIS 2014).
42 U.S.C.S. § 9620(h)(3J(A)(ii)(l) (LEXIS 2014).
74
42 U.S.C.S. 9620(h)(3J(C)(i) (LEXJS 2014).
75
CoNSJ·:NT A<>REEMJ'NT. supra note 71. al 4.
7
'' !d. passim.
77
!d. at 4.
73
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Cleanup activities had to meet the Regional Water Quality Control
Board and the State Department of Toxic Substances Control standards.
Reusing soil onsite is cheaper than taking it to a landfill. The clay soils
that made up the site were ideal for the creation of an engineered containment area that would support the new marine terminal, despite some
moderately contaminated soil. Grading plans were used by the Port to
test the chemical contamination and structural properties of the soil. Suspect soils were removed and tested in a holding area with controlled
water runoff. The study determined that most of the soil could be reused
onsite, with the more contaminated soil placed farthest from the water.
By April 2006, all except a small portion of the soil was reused as
planned at the new marine terminal and Middle Harbor Shoreline Park. 78
E.

RESOLVING HABITAT AND PuBLIC

AccEss

CoNCERNS

When the Port began planning habitat restoration at Middle Harbor, it was apparent that some stakeholders ha£ different priorities.
While public access was a key component of the park, some of the
Habitat TAC members planning restoration of Middle Harbor opposed
public access trails near what they considered sensitive areas. At least
two pitched battles over public access had occurred between environmental groups and supporters of the Bay Trail. One such battle occurred
over a proposal that BCDC approved in the mid-90s that extended the
San Francisco Bay Trail along the marsh adjacent to lnterstate-580 in
Richmond. The other resulted in the closure of some trails along Redwood Shores by the United States Fish and Wildlife Service in 1998. 79
A Public Access Technical Advisory Committee ("Public Access
TAC") was also formed to advise the Middle Harbor Shoreline Park
planning process. Having separate TACs for habitat and public access
was intended to address potential conflicts, but it also exacerbated them
in some ways. The opportunity to restore habitat at Middle Harbor represented an interesting challenge for biologists at the Port, who were not
eager to see public access efforts undermine potential habitat rehabilitation. Likewise, planners and advocates for improved access to the Oakland shoreline were suspicious of the separate habitat restoration effort,
fearing it would foreclose opportunities to create an exciting new recreational area.
78 See CAL. Rn;'r, WATER QUALITY CoNTROL Bn., S.F. BAY REGION, ORDER No. R2-20060022 RESCISSION OF WASTE DISCHAR(iE REQUIREMENTS ORDER No. 99-055 (2006), available at
http://www.swrcb.ca.gov/sanfranciscobaylboard_decisions/adopted_orders/2006/R2-2006-0022.pdf.
79
See Ronald Horii, Redwood Shores, SAN FRANCisco BAY TRAIL, baytrail.abag.ca.gov/
vtour/map2/acccss/Rdwdshrs/Rdwdshrs.htm (last visited Oct. 3, 2014).
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Ultimately, the redevelopment benefited from the competing interests because there was no baseline for public access or habitat. The historic mudflats had been degraded by World War // dredging, and the
public never had prior access to the site. The competing interests eventually realized an opportunity to create a net increase for both access and
habitat, because neither interest took away from the baseline status of
the other. The Port was also blessed with cooperative leadership between the two TACs.
I asked George Bolton, who was the head of the Public Access TAC
and who had fished the waters of Middle Harbor as a child, to join a
Habitat TAC meeting to begin the process of bringing the two perspectives together. The biologists working on habitat restoration were not
happy. For a time, several members of the Port Staff tried to talk me out
of such joint meetings, but I held firm. My favorite story from my tenure
at the Port emerged from that meeting. The Port biologists and partnering agencies were aware that George was attending, and tensions were
high when he walked into the Board Room. When George sat down, he
spoke about the importance of stewardship that benefits both communities and habitat, because children need recreation that promotes exposure to wildlife. George argued that both habitat restoration and public
access would benefit from creating the park, and he introduced the idea
of education programs for West Oakland children. The concept of joint
stewardship resonated with Arthur Feinstein, an Audubon Society advocate who served on the Habitat TAC, who immediately realized that he
had met a kindred spirit in George. The planning process benefited from
people of good faith like Arthur and George, who found common ground
on shared stewardship principles.
V.

CoNCLUSION

The Port of Oakland's Vision 2000 plan faced numerous obstacles,
from technical and engineering challenges, to concerns from community
stakeholders over public access, cultural preservation, habitat restoration,
and pollution. The success of Vision 2000 largely depended on the cooperation of all the interested parties, which included agencies, advocacy
groups, and individual citizens. The Port overcame foreseeable hurdles
by listening to the concerns of competing interests through a transparent
public process, and it efficiently moved complex projects through legislative and social barriers to complete Middle Harbor Shoreline Park. Further, leaders like George Bolton and Arthur Feinstein helped bridge the
gap between those interests and worked together to achieve common
goals that ensured new shoreline habitat, public access to the Oakland
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waterfront, and improved air quality. Ultimately the Port's investment in
proactive community outreach and plans that exceeded legally required
minimums serves as a model for the efficient approval of future projects
along the San Francisco Bay.
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